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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
CENTRAL DIVISION AT LEXINGTON

CIVIL ACTION NO. 5:13-cv-123-KSF

FILED ELECTRONICALLY

FEDERAL TRADE COMMISSION, )
)

STATE OF ILLINOIS, )
)

COMMONWEALTH OF KENTUCKY, and )
)

STATE OF NORTH CAROLINA, )
)

Plaintiffs, ) No. 5:13-cv-123-KSF

)
V. )
)

FORTUNE HI-TECH MARKETING, INC., )
a Kentucky corporatioret al, )
)

Defendants. )

STIPULATED PRELIMINARY INJUNCTION

Plaintiffs, Federal Trade Commission (“FTC” or “@mission”), State of lllinois,
Commonwealth of Kentucky, and State of North Camliiled their Complaint For Permanent
Injunction and Other Equitable Relief, pursuant $ection 13(b) of the Federal Trade
Commission Act (“FTC Act”), 15 U.S.C.8 53(b), Sexti7(a) of the lllinois Consumer Fraud
Act, 815 ILCS 505/7(a), the Kentucky Consumer Ribb@ Act, KRS 367.01Cet seq, the
Kentucky Pyramid Sales Act, KRS 367.882 seq. the North Carolina Pyramid and Chain
Schemes Statute, N.C. Gen. Stat. § 14-291.2, amd\trth Carolina Unfair and Deceptive
Practices Act, N.C. Gen. Stat. 8§ 75-gtlseq.and movecdex partefor a Temporary Restraining

Order with Asset Freeze, Appointment of a Recei@her Equitable Relief and Order to Show
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Cause Why a Preliminary Injunction Should Not Is§UERO”) pursuant to Rule 65 of the
Federal Rules of Civil Procedure, Fed. R. Civ.®. 6

The Defendants responded to the Plaintiffs’ Conmpland the requests for injunctive
relief on February 18, 2013 filing a number of Mt with the United States District Court for
the Northern District of Illinois, including but hémited to a Motion to Transfer Venue, Motion
to Dismiss and a Response in Opposition to Pl&htApplication for TRO and Preliminary
Injunction, etc.

On or about May 1, 2013, the lllinois District Cowmtered an Opinion and Order
transferring this matter to the United States ist€Court, Eastern District of Kentucky. The
U.S. District Judge, Eastern District of Kentuckysmow referred the motion for preliminary
Injunction to the Magistrate Judge to conduct hegriand submit proposed findings of fact and
recommendations pursuant to 28 U.S.C. § 636(b)j1)(B

In lieu of a hearing upon Plaintiffs’ motion for @eliminary injunction and without
waiving any of their continuing rights under Fed. ®v. P. 65, Plaintiffs and Defendants
Fortune Hi-Tech Marketing, Inc., FHTM, Inc., Alardatk Holdings, LLC, FHTM Canada, Inc.,
Fortune Network Marketing (UK) Limited, Paul C. @rson, and Thomas A. Mills (herein
collectively referred to as Stipulating Defendants) and through counsel, jointly request this
Court’s approval of the following Stipulated Preiimary Injunction. Nothing contained in the
Stipulated Preliminary Injunction shall be consttuer deemed as an admission by the
Defendants of any of the allegations made by ttan®ffs in the Complaint For Permanent
Injunction and Other Equitable Relief or in thiseaand the Defendants continue to dispute the

claims made herein. Similarly, Plaintiffs do notratithat any defenses asserted by Defendants
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are valid. This Stipulated Preliminary Injunctioffeets the compromise of disputed issues in
order to avoid the expense of a preliminary injiorchearing at this time.

This Court, having considered the Stipulated Prielary Injunction and for other cause
appearing, finds that:

1. This Court has jurisdiction over the subject matiiethis case and over the parties
hereto.

2. Venue, process, and service of process are proper.

3. Plaintiffs and Stipulating Defendants agree thas tBtipulated Preliminary
Injunction is binding in form and scope pursuankéal. R. Civ. P. 65(d).

4. Plaintiffs and Stipulating Defendants agree that@arty may, at any time, move
the Court pursuant to Fed. R. Civ. P. 65 to disstohe preliminary injunction, and request the
Court to schedule a hearing on that motion.

5. No security is required of any agency of the Unitetadtes for issuance of a
preliminary injunction. Fed. R. Civ. P. 65(c).

DEFINITIONS

For purposes of this Stipulated Preliminary InjumctOrder (“Order"), the following
definitions shall apply:

1. “Asset or “Assets§ means any legal or equitable interest in, rightar claim to,
any real or personal property, including, but moited to, “goods," “instruments,” “equipment,”

inventory,” “oficks,” or “notes” (as these terms are defined in

LEINT

“fixtures,” “general intangibles,

the Uniform Commercial Code), lines of credit, ¢bk, leaseholds, contracts, mail or other
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deliveries, shares of stock, lists of consumer rs&gmaecounts, credits, premises, receivables,
funds, and all cash, wherever located.

2. “Assisting others includes, but is not limited to: (a) performingstomer service
functions, including, but not limited to, receivirgg responding to consumer complaints; (b)
formulating or providing, or arranging for the fautation or provision of, any sales script or
other marketing material; (c) providing names af,agsisting in the generation of, potential
customers; (d) performing or providing marketingodling services of any kind; (e) acting as an
officer or director of a business entity; (f) hostiwebsites; or (g) processing payments.

3. “Individual Defendants” means Paul C. Orberson and Thomas A. Mills, and by
whatever other names each may be known.

4, “Corporate Defendant§ means Fortune Hi-Tech Marketing, Inc., FHTM, Inc.
Alan Clark Holdings, LLC, FHTM Canada, Inc., andrfame Network Marketing (UK) Limited,
and their successors and assigns, as well as &asydgries, and any fictitious business entities
or business names created or used by these entities

5. “Defendants or *“Stipulating Defendants means all of the Individual
Defendants and the Corporate Defendants, indiviluadllectively, or in any combination.

6. “Document’ or “Documents means any materials listed in Federal Rule oflCiv
Procedure 34(a) and includes writings, drawingaplgs, charts, photographs, audio and video
recordings, computer records, and other data camgmis from which information can be
obtained and translated, if necessary, into reddpnesable form through detection devices. A

draft or nonidentical copy is a separate documeitfiimvthe meaning of the term.
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7. “Financial Institution” means any bank, savings and loan institution, tredi
union, or any financial depository of any kind, luing, but not limited to, any brokerage
house, trustee, broker-dealer, escrow agent, ¢l@pany, commodity trading company, or
precious metal dealer.

8. “Marketing Program” includes, but is not limited to, any multi-level rkating
program, business investment opportunity, pyramatketing scheme, Ponzi scheme, or chain
marketing scheme.

9. “Persori means a natural person, an organization or ddgal entity, including
a corporation, partnership, sole proprietorshipmited liability company, association,
cooperative, or any other group or combinationngctis an entity.

10. “Plaintiffs” means the Federal Trade Commission, State ofnolbi
Commonwealth of Kentucky, and State of North Cauali

11. ‘Receivership Defendants means Fortune Hi-Tech Marketing, Inc., FHTM,
Inc., Alan Clark Holdings, LLC, FHTM Canada, Inand Fortune Network Marketing (UK)
Limited, and their successors and assigns, asasedhy subsidiaries, and any fictitious business
entities or business names created or used by dmtisies.

l. PROHIBITED BUSINESS ACTIVITIES

IT IS THEREFORE ORDERED that Stipulating Defendants, and their officegerats,
servants, employees, and attorneys, and all o#rsops in active concert or participation with
any of them, who receive actual notice of this @iole personal service or otherwise, whether

acting directly or through any trust, corporatisuybsidiary, division, or other device, in
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connection with the advertising, promoting, mankgtiproposed sale, or sale of any product,
service, plan, or program, are hereby restraineldeajpined from:

A. Engaging in, participating in, or assisting athén the advertising, marketing,
promotion, or operation of any Marketing Progrartth

1. Pays any compensation related to the recruitmfemew participants;

2. Pays any compensation related to the purchasa®of goods or services
unless the majority of such compensation is derfvech sales to persons who are not members
of the Marketing Program; or

3. Constitutes a pyramid scheme;

B. Misrepresenting, or assisting others in misrepnéing, directly or indirectly,
expressly or by implication, any material fact,liting, but not limited to, that consumers who
participate in a Marketing Program will or are Iikéo receive substantial income;

C. Furnishing promotional materials to be usedeoruiting new participants in a
Marketing Program that contain false and misleadépgesentations;

D. Violating Sections 2 and 2A(2) of the lllinoisofsumer Fraud and Deceptive
Business Practices Act, 815 ILCS 505/2 and 2A(2) by

1. Promoting a Marketing Program in which compensat based primarily
upon the inducement of additional participants itite Marketing Program and not primarily
contingent upon the sale, or distribution for resaif property or services to consumers in
violation of Section 2A(2) of the lllinois Consumiéeraud Act;

2. Failing to disclose all fees and costs assatiatih participating in the

programs being offered;
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3. Misrepresenting, directly or indirectly, that nsmmers will earn
substantial income after joining the program;

4, Furnishing consumers with promotional matenabé¢ used in recruiting
new participants that contain false and misleadepgesentations;

E. Violating the Kentucky Consumer Protection AARS 367.010, by:

1. Promoting and inducing participation in a Mankgt Program, which
bases compensation payments to participants phyaritheir recruitment of new participants
rather than the retail sale of products or seryices

2. Advertising, marketing, promoting and sellihg right to
participate in a Marketing Program by misrepresentthat participants will likely earn
substantial income;

3. Providing participants with promotional matesialto recruit new
participants that contain false, misleading andegéee information and representations; and

F. Violating the North Carolina Pyramid and Chach&mes Statute, N.C. Gen. Stat
§ 14-291.2, by operating a pyramid scheme wherepgracipant gives valuable consideration
for the opportunity to receive compensation in metéor inducing other persons to become
participants in the program.

Il. ASSET FREEZE

IT IS FURTHER ORDERED that Stipulating Defendants, and their officergeras,
servants, employees, attorneys, and all other psrgoactive concert or participation with any
of them, who receive actual notice of this Ordeipkysonal service or otherwise, whether acting

directly or through any trust, corporation, subeigj division, or other device, except as
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provided herein, as stipulated by the parties, odieected by further order of the Court, are
hereby restrained and enjoined from:

A. Transferring, liquidating, converting, encumiogyi pledging, loaning, selling,
concealing, dissipating, disbursing, assigningndp®, withdrawing, granting a lien or security
interest or other interest in, or otherwise dispgsof any funds, real or personal property,
accounts, contracts, shares of stock, lists of woes names, or other assets, or any interest
therein, wherever located, including outside thmattgial United States, that are:

1. Owned, controlled, or held by, in whole or intpdor the benefit of, or
subject to access by, or belonging to, any Deferpdan

2. In the actual or constructive possession ofRefendant; or

3. In the actual or constructive possession ofwened, controlled, or held
by, or subject to access by, or belonging to, ahgrocorporation, partnership, trust, or any other
entity directly or indirectly owned, managed, ontolled by, or under common control with,
any Defendant, including, but not limited to, arssets held by or for any Defendant in any
account at any bank or savings and loan instituttwrwith any credit card processing agent,
automated clearing house processor, network tréioegarocessor, bank debit processing agent,
customer service agent, commercial mail receiviggnay, or mail holding or forwarding
company, or any credit union, retirement fund cdisto, money market or mutual fund, storage
company, trustee, or with any broker-dealer, escagent, titte company, commodity trading
company, precious metal dealer, or other finanastitution or depository of any kind, either

within or outside the territorial United States;
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B. Opening or causing to be opened any safe deposéds, commercial mail boxes,
or storage facilities titled in the name of any &edant, or subject to access by any Defendant or
under any Defendant’s control, without providingiRtiffs prior notice and an opportunity to
inspect the contents in order to determine that toatain no assets covered by this Section;

C. Cashing any checks or depositing or processiiygpayments from customers or
clients of Defendants;

D. Incurring charges or cash advances on any cecadit issued in the name, singly
or jointly, of any Defendant; or

E. Incurring liens or encumbrances on real propgwgrsonal property, or other
assets in the name, singly or jointly, of any Defamt or of any corporation, partnership, or other
entity directly or indirectly owned, managed, ontrolled by any Defendant.

Notwithstanding the asset freeze provisions of iBedt.A-E above, and subject to prior
written agreement with the Commission, Individuafénhdants may, upon compliance with
Section VI (Financial Statements)fra, pay from their individual personal funds reasdeab
usual, ordinary, and necessary living expensesnaake all expenditures consistent with any
ongoing or subsequent written permission or agreémih the Commission.

The funds, property, and assets affected by thi@eshall include both existing assets
and assets acquired after the effective date siQnder.

.  DUTIES OF THIRD PARTIES HOLDING STIPULATING DE FENDANTS’
ASSETS

IT IS FURTHER ORDERED that any financial institution, business entity,p@rson
maintaining or having custody or control of any @owt or other asset of any Stipulating

Defendant, or any corporation, partnership, or oémgity directly or indirectly owned, managed,

9
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or controlled by, or under common control with &typulating Defendant, which is served with
a copy of this Order, or otherwise has actual estroictive knowledge of this Order, shall:

A. Hold and retain within its control and prohibihe withdrawal, removal,
assignment, transfer, pledge, hypothecation, encameb, disbursement, dissipation,
conversion, sale, liquidation, or other disposahoy of the assets, funds, documents, or other
property held by, or under its control:

1. On behalf of, or for the benefit of, any Stigirlg Defendant or any other
party subject to Section Il above;

2. In any account maintained in the name of, otttierbenefit of, or subject
to withdrawal by, any Stipulating Defendant or atparty subject to Section Il above; and

3. That are subject to access or use by, or uh@esignatory power of, any
Stipulating Defendant or other party subject toti®ad! above;

B. Deny Stipulating Defendants access to any safesiteipoxes or storage facilities
that are either:

1. Titled in the name, individually or jointly, aciny Defendant, or other
party subject to Section Il above; or

2. Subject to access by any Defendant or othely mautject to Section I
above;

C. Within five (5) days of the date of service lostOrder, provide Plaintiffs a sworn
statement setting forth:

1. The identification number of each account orehsgled in the name,

individually or jointly, of any Stipulating Defendg or held on behalf of, or for the benefit of,

10
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any Stipulating Defendant or other party subjecséation Il above, including all trust accounts
managed on behalf of any Stipulating Defendant uljext to any Stipulating Defendant’s
control;

2. The balance of each such account, or a desmripfithe nature and value
of such asset;

3. The identification and location of any safe dapbox, commercial malil
box, or storage facility that is either titled metname, individually or jointly, of any Stipulagin
Defendant, or is otherwise subject to access otralohy any Stipulating Defendant or other
party subject to Section Il above, whether in whmién part; and

4, If the account, safe deposit box, storage tgcibr other asset has been
closed or removed, the date closed or removedrandlance on said date;

D. Within five (5) days of a request from any Ptdfpprovide Plaintiffs copies of
all records or other documentation pertaining tohesuch account or asset, including, but not
limited to, originals or copies of account applioats, account statements, corporate resolutions,
signature cards, checks, drafts, deposit tickedssters to and from the accounts, all other debit
and credit instruments or slips, currency transacteports, 1099 forms, and safe deposit box
logs; and

E. This Section shall apply to existing accountsl @ssets, assets deposited or
accounts opened after the effective date of thdeQrand any accounts or assets maintained,
held or controlled three years prior to the effeetdate of this Order. This Section shall not
prohibit transfers in accordance with any provisidrthis Order, any further order of the Court,

or by written agreement of the parties.

11
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F. Notwithstanding any of the asset freeze prowisiof Section Il and Il herein, the
parties hereby agree that Federal Insurance Compagyadvance defense costs in this matter to
the Defendants in the amounts as agreed upon imgvfrom time to time by the parties.

IV.  MAINTAIN RECORDS AND REPORT NEW BUSINESS ACTIVI TY

IT IS FURTHER ORDERED that Stipulating Defendants, and their officergeras,
servants, employees, attorneys, and all other psrsoactive concert or participation with any
of them, who receive actual notice of this Ordeipkysonal service or otherwise, whether acting
directly or through any trust, corporation, subeigj division, or other device, are hereby
restrained and enjoined from:

A. Failing to create and maintain books, recordspants, bank statements, current
accountants’ reports, general ledgers, generah@sy cash receipt ledgers, cash disbursement
ledgers and source documents, documents indictitiago real or personal property, and any
other data which, in reasonable detail, accuratieiyly and completely reflect the incomes,
disbursements, transactions, dispositions, andafdesfendants’ assets;

B. Destroying, erasing, mutilating, concealing,eaftg, transferring, or otherwise
disposing of, in any manner, directly or indirecthny documents, including electronically-
stored materials, that relate in any way to thertass practices or business or personal finances
of Defendants; to the business practices or firmméeentities directly or indirectly under the
control of Defendants; or to the business practareBnances of entities directly or indirectly
under common control with any other Defendant; and

C. Creating, operating, or exercising any contreéroany new business entity,

whether newly formed or previously inactive, inchgl any partnership, limited partnership,

12
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joint venture, sole proprietorship, or corporatianthout first providing Plaintiff with a written

statement disclosing: (1) the name of the busimessy; (2) the address, telephone number,
email address, and website address of the busameg, (3) the names of the business entity’s
officers, directors, principals, managers, and @yges; and (4) a detailed description of the

business entity’s intended activities.

V. PROHIBITION ON DISCLOSING CUSTOMER INFORMATION

IT IS FURTHER ORDERED that Stipulating Defendants, and their officerserag,
servants, employees, attorneys, and all other psrsoactive concert or participation with any
of them, who receive actual notice of this Ordelpkysonal service or otherwise, whether acting
directly or through any trust, corporation, subeigj division, or other device, are hereby
restrained and enjoined from:

A. Selling, renting, leasing, transferring, or athise disclosing the name, address,
birth date, telephone number, email address, S&aalrrity number, Social Insurance number,
credit card number, bank account number, or otihan€ial or identifying personal information
of any person from whom or about whom any Defendalpained such information in
connection with activities alleged in Plaintiffsb@plaint; and

B. Benefiting from or using the name, addresghhilate, telephone number, email
address, Social Security number, Social Insuranceber, credit card number, bank account
number, or other financial or identifying persoimdbrmation of any person from whom or about
whom any Defendant obtained such information innemtion with activities alleged in

Plaintiffs’ Complaint.

13
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Provided, however, that Stipulating Defendants aiaglose such financial or identifying
personal information to a law enforcement agencgsorequired by any law, regulation, or court
order.

VI. PERMANENT RECEIVER

A. APPOINTMENT OF PERMANENT RECEIVER
IT IS FURTHER ORDERED that Robb Evans & Robb Evans and Associates, litC,
appointed Permanent Equity Receiver (“Receiver’)Receivership Defendants and any of their
affiliates, subsidiaries, divisions, or sales ostomer service operations, wherever located, with
the full power of an equity receiver. The Receisieall be the agent of this Court, and solely the
agent of this Court, in acting as Receiver undex @rder. The Receiver shall be accountable
directly to this Court. The Receiver shall compligh all Local Rules of this Court governing
receivers.
B. RECEIVERSHIP DUTIES
IT IS FURTHER ORDERED that the Receiver is directed and authorized to
accomplish the following:
1. Assume full control of the Receivership Defertddny removing, as the
Receiver deems necessary or advisable, any direxffarer, employee, independent contractor,
or agent of the Receivership Defendants, including Individual Defendant, from control of,
management of, or participation in, the affairshef Receivership Defendants;
2. Take exclusive custody, control, and possessibnall assets and
documents of, or in the possession, custody, orewritle control of, the Receivership

Defendants, wherever situated. The Receiver slaak full power to divert mail and to sue for,

14
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collect, receive, take in possession, hold, and aganall assets and documents of the
Receivership Defendants and other persons oresitithose interests are now held by or under
the direction, possession, custody, or control led Receivership Defendants. Provided,
however, that the Receiver shall not attempt tétecolany amount from a consumer or to allow
the Receivership Defendants to continue to debiitberwise charge a consumer’s account, if
the Receiver believes the consumer was a victithefunfair or deceptive acts or practices
alleged in the Complaint in this matter;

3. Use any means necessary to take possessior ab aecure all areas of
the business premises of the Receivership Defesda8Such steps may include, but are not
limited to, the following as the Receiver deemseassary or advisable: (a) serving this Order;
(b) completing a written inventory of all receiviefs assets; (c) obtaining pertinent information
from all employees and other agents of the RecglimerDefendants, including, but not limited
to, the name, home address, Social Security nunizigescription, method of compensation,
and all accrued and unpaid commissions and compens# each such employee or agent; (d)
videotaping all portions of the locations; (e) s&oy the locations by changing the locks and
disconnecting any computer modems or other meaasadss to the computer or other records
maintained at the locations; (f) requiring any pess present on the premises at the time this
Order is served to leave the premises, to provideReceiver with proof of identification, or to
demonstrate to the satisfaction of the Receiver shah persons are not removing from the
premises documents or assets of the Receiverstign@ants; and/or (g) employ the assistance
of law enforcement officers as the Receiver deeatgssary to implement the provisions of this

Order;

15
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4, Conserve, hold, and manage all receivershiptgsaed perform all acts
necessary or advisable to preserve the value skthgsets, in order to prevent any irreparable
loss, damage, or injury to consumers or to creglitdrthe Receivership Defendants, including,
but not limited to, obtaining an accounting of #émsets and preventing transfer, withdrawal, or
misapplication of assets, and including the autida liquidate or close out any open securities
or commodity futures positions of the Receiverdbgiendants;

5. Enter into contracts and purchase insurance\dasable or necessary;

6. Prevent the inequitable distribution of assetd determine, adjust, and
protect the interests of consumers and creditor® \Wwhve transacted business with the
Receivership Defendants;

7. Manage and administer the business of the Restipp Defendants until
further order of this Court by performing all inemtal acts that the Receiver deems to be
advisable or necessary, which includes retaininigind) or dismissing any employees,
independent contractors, or agents;

8. Choose, engage, and employ attorneys, accosnggtraisers, and other
independent contractors and technical speciabstdhe Receiver deems advisable or necessary
in the performance of duties and responsibilitiedar the authority granted by this Order;

9. Make payments and disbursements from the rershiie estate that are
necessary or advisable for carrying out the dioastiof, or exercising the authority granted by,
this Order. The Receiver shall apply to the Céarriprior approval of any payment of any debt

or obligation incurred by the Receivership Deferidarior to the date of entry of this Order,

16
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except payments that the Receiver deems necessapduisable to secure assets of the
Receivership Defendants, such as rental payments;

10. Determine and implement the manner in which tReceivership
Defendants will comply with, and prevent violatiaofs this Order and all other applicable laws;

11. Institute, compromise, adjust, appear in, ugee in, or become party to
such actions or proceedings in state, federal miga courts that the Receiver deems necessary
and advisable to preserve or recover the assetbeoReceivership Defendants or that the
Receiver deems necessary and advisable to carth@&eceiver's mandate under this Order;

12. Defend, compromise, adjust, or otherwise dispiisany or all actions or
proceedings instituted in the past or in the fumgainst the Receiver in his role as Receiver, or
against the Receivership Defendants that the Recdeems necessary and advisable to preserve
the assets of the Receivership Defendants or hleaReceiver deems necessary and advisable to
carry out the Receiver’'s mandate under this Order;

13. Continue and conduct the business of the Rexsip Defendants in such
manner, to such extent, and for such duration asRiceiver may in good faith deem to be
necessary or appropriate to operate the businedgapty and lawfully, if at all; provided,
however, that the continuation and conduct of tliness shall be conditioned upon the
Receiver’s good faith determination that the bussnean be lawfully operated at a profit using
the assets of the receivership estate;

14. Issue subpoenas to obtain documents and requedaining to the

receivership, and conduct discovery in this actinrbehalf of the receivership estate;

17
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15. Open one or more bank accounts as designapesitieies for funds of
the Receivership Defendants. The Receiver shghosie all funds of the Receivership
Defendants in such a designated account and sla&i rall payments and disbursements from
the receivership estate from such an account;

16. Maintain accurate records of all receipts axgeaditures that he or she
makes as Receiver;

17. Cooperate with reasonable requests for infoomatr assistance from any
state or federal law enforcement agency; and

18. File reports with the Court on a timely andsaeble basis.

C. COOPERATION WITH THE RECEIVER
IT IS FURTHER ORDERED that:

1. Defendants and their officers, agents, servammloyees, and attorneys,
and all other persons in active concert or pamitgn with any of them, who receive actual
notice of this Order by personal service or othseyiwhether acting directly or through any
trust, corporation, subsidiary, division, or otliavice, shall fully cooperate with and assist the
Receiver. This cooperation and assistance stallde, but not be limited to:

a. Providing any information to the Receiver tle Receiver deems
necessary to exercising the authority and dischgrtiie responsibilities of the Receiver under
this Order,;

b. Providing any password required to access angpater,

electronic file, or telephonic data in any medium;

18
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C. Advising all persons who owe money to the Resmsivip
Defendants that all debts should be paid directihé Receiver.

2. Defendants and their officers, agents, servamgloyees, and attorneys,
and all other persons in active concert or pamitgn with any of them, who receive actual
notice of this Order by personal service or othseyiwhether acting directly or through any
trust, corporation, subsidiary, division, or otlimvice, are hereby restrained and enjoined from
directly or indirectly:

a. Transacting any of the business of the RecdiyeBefendants;

b. Destroying, secreting, defacing, transferringptherwise altering
or disposing of any documents of the Receivershgiebdants, including, but not limited to,
books, records, accounts, writings, drawings, gsamfarts, photographs, audio and video
recordings, computer records, and other data caiigils, electronically-stored records, or any
other records of any kind or nature;

C. Transferring, receiving, altering, selling, emtering, pledging,
assigning, liquidating, or otherwise disposing afy aassets owned, controlled, or in the
possession or custody of, or in which an interestheld or claimed by, the Receivership
Defendants, or the Receiver;

d. Excusing debts owed to the Receivership Defeisgdan

e. Failing to notify the Receiver of any assetJuding accounts, of
the Receivership Defendants held in any name othean the name of the Receivership

Defendants, or by any person or entity other the Receivership Defendants, or failing to
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provide any assistance or information requestedhbyReceiver in connection with obtaining
possession, custody, or control of such assets;

f. Doing any act or refraining from any act whatsereto interfere
with the Receiver’s taking custody, control, posgas or managing of the assets or documents
subject to this receivership; or to harass or faterwith the Receiver in any way; or to interfere
in any manner with the exclusive jurisdiction ofstiCourt over the assets or documents of the
Receivership Defendants; or to refuse to coopendtie the Receiver or the Receiver's duly
authorized agents in the exercise of their dutiemuthority under any Order of this Court; or

g. Filing, or causing to be filed, any petition dehalf of the
Receivership Defendants for relief under the Uni¢ates Bankruptcy Code, 11 U.S.C. § #01
seq, without prior permission from this Court.

D. DELIVERY OF RECEIVERSHIP PROPERTY
IT IS FURTHER ORDERED that:
1. Immediately upon service of this Order upon themwithin such period
as may be permitted by the Receiver, Defendantprother person or entity shall transfer or
deliver possession, custody, and control of thewhg to the Receiver:

a. All assets of the Receivership Defendants, dinly assets subject
to repatriation pursuant to Section Xilfra;

b. All documents of the Receivership Defendantsluiing, but not
limited to, books and records of accounts, allritial and accounting records, balance sheets,
income statements, bank records (including morgtdiements, canceled checks, records of wire

transfers, and check registers), client listsg tibcuments and other papers;
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C. All assets belonging to members of the publievrieeld by the
Receivership Defendants; and
d. All keys, codes, and passwords necessary to gaito secure

access to any assets or documents of the Recaw@&@sfendants, including, but not limited to,
access to their business premises, means of coroatiom, accounts, computer systems, mail
boxes, or other property.

2. In the event any person or entity fails toivdl or transfer any
receivership asset or document or otherwise failsoimply with any provision of this Section,
the Receiver may filex partean Affidavit of Non-Compliance regarding the fadur Upon
filing of the affidavit, the Court may authorizejtiaout additional process or demand, Writs of
Possession or Sequestration or other equitabls vagiuested by the Receiver. The writs shall
authorize and direct the United States Marshahgrsheriff or deputy sheriff of any county, or
any other federal or state law enforcement offiterseize the asset, document, or other thing
and to deliver it to the Receiver.

E. TRANSFER OF FUNDS TO THE RECEIVER

IT IS FURTHER ORDERED that, upon service of a copy of this Order, albfcial
institutions, finance companies, commercial lendiogipanies, credit card processing agents or
agents providing electronic funds transfer servioesautomated clearing house processing,
brokerage houses, escrow agents, money market wahfunds, title companies, commodity
futures merchants, commodity trading companiescipus metal dealers, trustees, or other

financial institutions or depositories of any kirghall cooperate with all reasonable requests of
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the Receiver relating to implementation of this €@rdncluding transferring funds at his or her
direction and producing records related to thetassfedhe Receivership Defendants.

F. STAY OF ACTIONS

IT IS FURTHER ORDERED that:

1. Except by leave of this Court, during pendenfcthe receivership ordered
herein, Defendants and all other persons and entite and hereby are stayed from taking any
action to establish or enforce any claim, rightjrderest for, against, on behalf of, in, or in the
name of, the Receivership Defendants, any of itssidiaries, affiliates, partnerships, assets,
documents, or the Receiver or the Receiver’s duthi@ized agents acting in their capacities as
such, including, but not limited to, the followiagtions:

a. Commencing, prosecuting, continuing, enterirrgerdorcing any
suit or proceeding, except that such actions mayfiled to toll any applicable statute of
limitations;

b. Accelerating the due date of any obligation lainged obligation;
filing, perfecting or enforcing any lien; taking attempting to take possession, custody, or
control of any asset; attempting to foreclose,dsfalter, or terminate any interest in any asset,
whether such acts are part of a judicial proceeding acts of self-help, or otherwise, or setoff of
any debt owing to the Receivership Defendants dhase before the date of this Order against

any claim against the Receivership Defendants;

22



Case: 5:13-cv-00123-KSF-REW Doc #: 132 Filed: 05/24/13 Page: 23 of 27 - Page ID#:
5345

C. Executing, issuing, serving, or causing the aken, issuance or
service of, any legal process, including, but nimhited to, attachments, garnishments,
subpoenas, writs of replevin, writs of executionany other form of process whether specified
in this Order or not; or

d. Doing any act or thing whatsoever to interfeliehvihe Receiver
taking custody, control, possession, or manageroettie assets or documents subject to this
receivership, or to harass or interfere with thedReer in any way, or to interfere in any manner

with the exclusive jurisdiction of this Court ovlre assets or documents of the Receivership

Defendants.
2. This Order does not stay:
a. The commencement or continuation of a criminefioa or
proceeding;
b. The commencement or continuation of an actioproceeding by

a governmental unit to enforce such governmentdlksypolice or regulatory power; or

C. The enforcement of a judgment, other than a mguegment,
obtained in an action or proceeding by a governatemtit to enforce such governmental unit’s
police or regulatory power.

3. Except as otherwise provided in this Orderpalisons and entities in need
of documentation from the Receiver shall in altamges first attempt to secure such information
by submitting a formal written request to the Reeei and, if such request has not been
responded to within thirty (30) days of receiptthg Receiver, any such person or entity may

thereafter seek an Order of this Court with redarthe relief requested.
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G. COMPENSATION OF RECEIVER

IT IS FURTHER ORDERED that the Receiver and all personnel hired by theeiRrer
as herein authorized, including counsel to the Receand accountants, are entitled to
reasonable compensation for the performance oéslgiirsuant to this Order and for the cost of
actual out-of-pocket expenses incurred by themmfrine assets now held by, or in the
possession or control of, or which may be receibbgdthe Receivership Defendants. The
Receiver shall file with the Court and serve on plaeties periodic requests for the payment of
such reasonable compensation, with the first seqhest filed no more than sixty (60) days after
the date of this Order. The Receiver shall notaase the hourly rates used as the bases for such
fee applications without prior approval of the Gour

H. RECEIVER’S BOND

IT IS FURTHER ORDERED that the Receiver is not required to enter a bond,
conditioned that the Receiver will well and trulgrform the duties of the office and abide by
and perform all acts the Court directs.

VIl.  INTERFERENCE WITH REPATRIATION

IT IS FURTHER ORDERED that Stipulating Defendants are hereby restraized
enjoined from taking any action, directly or inditly, which may result in the encumbrance or
dissipation of foreign assets, or in the hindranfehe repatriation required by this Order,
including, but not limited to:

A. Sending any statement, letter, facsimile, email wire transmission, or
telephoning or engaging in any other act, direotlyndirectly, that results in a determination by

a foreign trustee or other entity that a “duressir¢ has occurred under the terms of a foreign
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trust agreement, until such time that assets haea klly repatriated pursuant to the preceding
Section of this Order; and

B. Notifying any trustee, protector or other rigef any foreign trust or other related
entities of either the existence of this Ordergthe fact that repatriation is required pursuant
a Court Order, until such time as assets have hdbnrepatriated pursuant to the preceding

Section of this Order.

VIIl. EXPEDITED DISCOVERY

IT IS FURTHER ORDERED that pursuant to Federal Rules of Civil Proced20),
31(a), 34, and 45, and notwithstanding the prowssiof Federal Rules of Civil Procedure 26(d)
and (f), 30(a)(2)(A), and 31(a)(2)(A), the partae granted leave, at any time after entry of this
Order to:

A. Take the deposition of any person, whether atr an party, for the purpose of
discovering the nature, location, status, and @xdéthe assets of Defendants, and Defendants’
affiliates and subsidiaries; the nature and locatadf documents reflecting the business
transactions of Defendants, and Defendants’ akiaand subsidiaries; the location of any
premises where Defendants, directly or throughthirgl party, conduct business operations; the
Defendants’ whereabouts; and/or the applicabilityaoy evidentiary privileges to this action;
and

B. Demand the production of documents from any grersvhether or not a party,
relating to the nature, status, and extent of #sets of Defendants, and Defendants’ affiliates
and subsidiaries; the nature and location of doasneeflecting the business transactions of

Defendants, and Defendants’ affiliates and subsetiathe location of any premises where
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Defendants, directly or through any third partynd@oct business operations; the Defendants’
whereabouts; and/or the applicability of any eviday privileges to this action.

Three (3) days notice shall be deemed sufficientaftoy such deposition, five (5) days
notice shall be deemed sufficient for the producbdany such documents, and twenty-four (24)
hours notice shall be deemed sufficient for thedpobion of any such documents that are
maintained or stored only as electronic data. pioeisions of this Section shall apply both to
parties to this case and to non-parties. Theditoihs and conditions set forth in Federal Rules
of Civil Procedure 30(a)(2)(A)(ii) and 31(a)(2)(A)(regarding subsequent depositions of an
individual shall not apply to depositions taken quant to this Section. Any such depositions
taken pursuant to this Section shall not be couttedrd any limit on the number of depositions
under the Federal Rules of Civil Procedure, incigdihose set forth in Federal Rules of Civil
Procedure 30(a)(2)(A) and 31(a)(2)(A). Servicelistovery upon a party, taken pursuant to this
Section, shall be sufficient if made through theangedescribed in Section XV of this Order.

IX.  SERVICE OF THIS ORDER

IT IS FURTHER ORDERED that copies of this Order may be distributed byté&th
States First Class Mail, overnight delivery, faasmelectronic mail, or personally, by agents or
employees of Plaintiffs, by agents or employeesthaf Receiver, by any law enforcement
agency, or by private process server, upon anyopefgancial institution, or other entity that
may have possession or control of any propertypgmy right, document, or asset of any
Stipulating Defendant, or that may be subject tp arovision of this Order. Service upon any
branch or office of any financial institution ortiy shall effect service upon the entire financial

institution or entity.
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X. CONSUMER REPORTING AGENCIES

IT IS FURTHER ORDERED that, pursuant to Section 604 of the Fair Creepdtting

Act, 15 U.S.C. 81681b, any consumer reporting agemay furnish a consumer or credit report

concerning any Stipulating Defendant to Plaintiffs.

Xl.  JURISDICTION

IT IS FURTHER ORDERED that this Court shall retain jurisdiction of thisatter for

all purposes.

SO ORDERED.

So Stipulated:

DAVID C. SHONKA
Acting General Counsel

/s/ David A. O'Toole (with permission)

DAVID A. OTOOLE

ELIZABETH C. SCOTT

ROZINA C. BHIMANI

JOHN C. HALLERUD

Federal Trade Commission

55 West Monroe Street, Suite 1825
Chicago, lllinois 60603

(312) 960-5634 [telephone]

(312) 960-5600 [facsimile]

Attorneys for Plaintiff
Federal Trade Commission
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